10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

COMMITTEE SUBSTITUTE
FOR
H. B. 4552

(By Delegates Hunt, Sponaugle, Wells and Manypenny)

(Originating in the House Committee on Finance.)

[February 21, 2014]

A BILL to amend and reenact §14-2-1, §14-2-8, §14-2-13, §14-2-13a,
§14-2-16, $§14-2-25 and §14-2-28 of the code of West Virginia,
1931, as amended, all relating to the court of claims;
clarifying purpose of article; authorizing additional days of
judges reimbursement; revising court Jjurisdiction; revising
process for innocent persons who have been wrongly convicted
to file a claim; authorizing hiring expert witness by court;
abolishing advisory determination procedure; and clarifying
actions of Court not subject to judicial review.

Be it enacted by the Legislature of West Virginia:

That §14-2-1, §14-2-8, §14-2-13, §14-2-13a, §14-2-16, §14-2-25
and §14-2-28 of the Code of West Virginia, 1931, as amended, be
amended and reenacted to read as follows:

ARTICLE 2. CLAIMS AGAINST THE STATE.

§14-2-1. Purpose.
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The purpose of this article is to provide a simple and
expeditious impartial method for the consideration of claims
against the state that Dbecause of the provisions of section
thirty-five, article VI of the Constitution of the State, and of
statutory restrictions, inhibitions or limitations, cannot be
determined in the regular courts of the state; and to provide for
proceedings in which the state has a special interest.

§14-2-8. Compensation of judges; expenses.

Each judge of the court shall receive $210 for each day
actually served and expenses incurred in the performance of his or
her duties paid at the same per diem rate as members of the
Legislature: Provided, That the presiding chief judge shall receive
an additional $50 for each day actually served. In addition to the
expense per diem, each Jjudge may, when using his or her own
vehicle, be reimbursed for mileage at the mileage rate equal to the
amount paid by the travel management office of the Department of
Administration. The number of days served by each judge shall not
exceed one hundred twenty in any fiscal year, except by authority
of the Joint Committee on Government and Finance: Provided, That in
computing the number of days served, days utilized solely for the
exercise of duties assigned to judges and commissioners by the
provisions of article two-a of this chapter shall be disregarded.
For the purpose of this section, time served shall include time

spent in the hearing of claims, in the consideration of the record,
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in the preparation of opinions and in necessary travel.
§14-2-13. Jurisdiction of the court.

The jurisdiction of the court, except for the claims excluded
by section fourteen, shall extend to the following matters:

I= (1) Claims and demands, ligquidated and unliquidated, ex
contractu and ex delicto, against the state or any of its agencies,
which the state as a sovereign commonwealth should in equity and
good conscience discharge and pay=; and

2= (2) Claims and demands, ligquidated and unliquidated, ex
contractu and ex delicto, which may be asserted in the nature of

set-off or counterclaim on the part of the state or any state

agency.

§14-2-13a. Claims for wunjust arrest and imprisonment or
conviction and imprisonment.

(a) Legislative intent —-- The Legislature finds and declares

that innocent persons who have been wrongly convicted of crimes and
subsequently imprisoned and innocent persons wrongly arrested,
charged with a crime or imprisoned, who have subsequently been
released when another person was arrested, prosecuted and convicted
of the same criminal offense have been frustrated in seeking legal
redress due to a variety of substantive and technical obstacles in

3
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the law and that such affected persons should have an available
avenue of redress over and above the existing tort remedies.

Therefore, the Legislature intends by enactment of the provisions

of this section that those innocent persons who can demonstrate

that they were wrongly arrested and imprisoned or unjustly

convicted and imprisoned are able to seek damages against the state

for loss of libertv. to seek pumycuoatiuu for d_amagco. The
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stater Notice of Claim —- The claimant’s notice of c¢laim shall

state facts in sufficient detail to permit the court to find that

a claimant is likely to succeed at a trial on the merits. If the

court finds in its discretion after reviewing a claim that the

claimant has failed to allege sufficient facts upon which relief

can be granted, the court may dismiss the claim, either on its own

motion or by a motion of the state.

T 1 4 4 4 ul . £ 5 4 4
(C) 11T ULUTL COU PLITOTITU CITT C LT alllr 1TOUL UirJjuotT dL TTOU UL

1o 1o i) L 1 1 . . ] i) L1 . ] 1
1T 1Ias LDTTII dL LT TTU dITT LIHTP L LT oUW, UL DU CILT dlLILToLTU I
. . ] 1 1o ] i) 4 . L A : ] = . . £

LIHNP L LToUITITU il ClidLlyTu Uy WdL L dIlIt, LTITT Ot LUl UL LTITU LT TITITT 1T UL

. . ul L. L. 1 1o . 4 4
o Al CL IITLITAd L UL LTIIST UL UL LTIISTO [cNNLWY dL 1L ClIidLytTo adaydadlllot CLIT

ctatmant were —cismissed: Burden of Proof - A claimant shall

demonstrate by clear and convincing evidence that they were

unjustly arrested and 1mprisoned or unjustly convicted and

imprisoned, and the court shall, in the interest of justice, give

due consideration to difficulties of proof caused by the passage of

time, the death or unavailability of witnesses, the destruction of

evidence or other factors not caused by such persons or those

acting on their behalf. Specifically, the following shall be proven

by clear and convincing evidence:

(1) (A) The claimant has been convicted of one or more
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felonies or misdemeanors against the state and subseqguently

sentenced to a term of confinement, and has served all or any part

of the sentence; or

(B) The claimant has been arrested and confined, and charged

by warrant, information, or any other accusatory instrument for one

or more felonies or misdemeanors, and that the charges were

dismissed against the claimant; when another person was

subsequently charged, arrested, and convicted of the same felony or

felonies, or misdemeanors, or;

(2) (A) Another person was subsequently charged, arrested and

convicted of the same felony or felonies or misdemeanors;

(B) The claimant has been pardoned upon the ground of

innocence of the crime or crimes for which the claimant was

sentenced and which are the grounds for the complaint; or

(C) The claimant’s Jjudgment of conviction was reversed or

vacated, and the accusatory instrument dismissed or, if a new trial

was ordered, either the claimant was found not guilty at the new

trial or the claimant was not retried and the accusatory instrument

dismissed; and

(3) The claimant did not by his or her own conduct cause or

bring about his or her conviction.

VADNRN ] 4 4 4 | : £ Ll 4 4
() 1T ULUTL | W) MPLITOTITU CITT C T adllll 1T UL UlirJjust dLTTo0,

. . 4 . 1 = 1 . . 4 | . 4 4
J_lllLJJ_J_DUJ.llllCJ.lL, UL CUIITVITCTIUIL I TTL J_lllLJJ_J_DUJ.llllCJ.lL,, CLallliallt IS T




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

£ ul . . 1 . 4 4 4 4 1
UlIT UL IMMULT I T ILUITITTO UL ML SUTIICSdIIUL S adaydlllot ClIT o LdAdLT dlITU

1 L 4 1 4 4 £ . . 4 1 1o 1
S UDOTUUTIIL LY o TIITTIICTU LU  d LTI UL LITP L ToUIINTITT, JdlIU 1Iadas STl vaUu

L

11 4= 4 1o 4 ] 1o
all ULl dlly part UL TIIT STIITTIICT, dlITU

1o i) 1 1
1T 1Ido  DTTIT  PalUUIITU  UpPUlLl

—~
~

Ll ] L . L Ll . . L o = 1o 1o
CLIT JgLoUulria UL LITITOTTIITT UL CLIT C L LI UL CL 1S 1 OUL WIT LTI 1T wWdados

. 1o

4 1 1 1o 1 1 £ 1 ul . 4 /o] 1o
oCTIITTITCTU dlTUd WITICITT LT U1 YL uUuUlluds L UL clrie Coullip1atlllt, UL o

RIS

~

5 1 4 £ : 4 o ] 4 ] NI N 4
JUUYUNCIIC UL CUIIVICTUTIUIN Wds  LTvelLoTU ULl vatdadtlTU, dJdlilu Tt dCTUSdtlULYy

. 9 . 1 - . 1 1 1 .
J_J.lDtJ_L,llllCJ.lt ULl oslirtostTu UL, LT a lITW tJ_J_CiJ_ wdos ULUTLITU, CJ_tJ.lCJ_ 1T Wdo

] LN\ . 1 : . A 1 ] i) . . . L
AT \J) RIS CLallll LS 1TOT C LI dL L TU Uy CLIT PLOUVIOSIUITS UL

1 NI . . / \ £ 4 . 1 =
o ULUUL VIS 1IUIL \1I) UL ClIT o STCULLIUILL,.

1 4 4 ul 2 4 . 1 4 1 4 4 . ul :
LITUL Cliat C L alllladllt LS J_J_J‘\CJ__Y | o UTCTLTTU dt CL 1 dl 11T

. 4 4 Vi AN 4 £ 4 4 : : 4
PLUVIIIY CliatT \L) 11T LT CtdotT ULl dJdilr Ul jJjuoct drL1LlTot UL LIMP L LT OoUITIIIEITT

N : ] 4 4 4 4 1 4 1 1
UL ST ooTU Clrat dlITUTIITL PELOUILT wWdado dL I TOoLTU UL PLUSTUULTU dlITU

S 4 . 1 = 1 . . L 4 1= -1 4 L L
dllUlrJuot CUllIVICTUT LU dlTU TP L T oUIIIKTITT UIlIIadat 1IT " ULlUu 1TO T CUIITL T dlly UL

Ll -
Cl

4 4 1o 1 . 4 . 4 4 4
CITT [ClR U] ClTIalyTu T1T I aCTUSatULy TITS CTLTUIRTITT UL 1T S dCT TS UL

. . 1o 1 . 1 4 . 4 4 NELEDA| 4 1
UL oo 1L UlTo CllIdaryTu 11T TIIT dtTUocdtULy 1TIIo UL UIIKTIIT " ULTU 1TUT " CUITSo UL TULT

| : ] . 4 4 4 4 ] LN\ 1o 1= -1 4 1
CLUITy UL I oUTICTdlIUOL  adayalllot clre  statltT, adlTU (o) T ULu 11Ot Uy

£
d L

.

. ] i) . i) . . . Ml ul .
IS UWII puuuupt CaduotT UL UL 1Ty dO00UUtC RIS k,UJ.lVJ_K,tJ_UJ.l. 11T C Ll allll

—



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Ul
Q
'__l
'__l
.
'_
9
H
Ul
Ul
r
¢

4 ] 4
LU SutitTTuUu adt

oy L
LTS OUWIT IMMOUOTCTLUIL

4 1 = £ 4
UL Ul Tl IOt LUl UL CLIT

VAN =R\ T 1 4 h P 5 1 4 2 1 L
L) LITULUucTL  toU U talll da JUUylicIiiIt 11T 1Tt I1avol,

. . 1
LITP L LT oUW,

] 1o ] i) 4
dlfluClidarlygTu Uy WdadL L dllty,

. £ 1 = . NI 4 1 £
LTITTOUILINNIaCLIUIT UL 1TIITULTCTTCIHKITT LT UL

d
g
d
'_ -
d
r
(
d
d
H
r

1o L ul L ul .
1T odliiicT  LT1LUITYy UL I T IUIIITTS,

1
DUTTII

. ] L L ul .
k/UJ.lVJ_K/thL UL UlIT UL IMTULT I T ILUITITTO UL

1o

1

£ . . 4 1 17 4 £ L1 4
UL J_lllLJJ_J_DUJ.llllCJ.lL,, dlIU1Idas STl velud a1l 1 UL O.J.l_y LJO.J_L, UL Tl STIICTLIICTT, UL

I

JESRY L D\ 1o i) ] ] Ll ] L . L
(O] ) T 1Idos DT TIT PalUuulIiTUu UpuUllTTIIT gL OUUlITU UL LTIINNTOCTITCT UL

] L
L UUIIdS 1 OUL

1 | . 4 L1\ 2 S
CLIT L/UlllLJJ_O.J_J.lL,, UL (D) 1TSS _Ju

a.
9
q
o
d
Hh
q
g
d
'_ -
q
ar
'_ -
g
b=
qf
U

] 4= ]
ITTVELoSTU UL vatdltTU,

NI N 4 . 4 4 NI . 1 £
dlilitlil©c dttuodtuly 1TIToUTLUNTIIU UL oSl ooTU UL, 1L

L AN\ s 1= -1 4 L, L 1 2 Ll

(3] I ULl 1TOUT CUIIIT LT adlly UL CLIT adC Lo CliaLlygyTu TIT ClIT

4 . 4 4 P 4 . : 1o 1 . 1
adacttdodltuly TITS T L UIRKTITT UL ITT S daT T O UL UL oSS LUITS ClidarygcTu 11T CLIT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

4 : 4 4 1= -1 4 LN 4 £ | : ]
dCtCUsadltULly TITSo UL UINTITU T UTU  TTOU  CUITO T T TULTE ada L1TIUITYy UL ITToUTIITEdITUL

agaromst—the —state;—ard

£ O\ T 1o 1 4 i) 1 L i) : i) L oo
VI T Uultu 1Ot Uy 1ILOS OUWIT  CUITUUT U CTadustT UL UL 1Y dPUuULt 11T S

k,UJ.lVJ_k,tJ_UJ.l .

e e e —ta . ted

5 1 4 L, 1o 17 ] 1 : 1o L 1 4
JUUYIIKSITT, LT olidl T awaru JudllidycTo LTI outTll ouUlllh UL THMUlITy 4do LIS CUUL T

] 4 . 17 L ul ] 1o 4 1o
UTTLTILIIICTS Wil I Idll 1y dllu I1T4doUIIdlU Ly CUIIPTlIIoatT 1110,

(1N A hl : : o 1 ] L 1 1
(I ATy Pl oUll C1LdlllllITy  CUIPTITodU LT UIT UlITUTL Ul o oTU L LUl " UadotTU

ul . . . 1 4 . 1 = 1 1 1
perLovuUll Ui allllilly k,UlllLJCJ.lDCLtJ_UJ.l ULIUT L ClIT o oTC L LUl UadaotTU Ull d PpAaLUUlLl

L4 1 1 1= . ul
y&edlrlo dLtTL LI padLUuUll UL ULl oliloodl .

VARLERN .Y | : : 4 = 1 I P 4 = 1 ]
V1) nu_y LJCJ_DULL k,J_ClJ_lllJ_llkj bUlllLJCJ.lDO.L,J_UJ.l Ul L ClIrL o STULLUIT UAdastTU
Ll N . ul L L 1 1o 1o : . B 1o
Ull CLIT UL oIl oSodl UL [} J_CJ_ULL_Y k/lJ.O.J_L_dC UL k,llClJ_KjCD Cl\jclJ_llDL, I WIITII

1o . i) | 1o ] 4 ] ] . 4 ]
O.J.lUtJ.lCJ_ PTLoUIl To ScUUSTUUTIIT LY TClIarLyTu, adrrTcotltTU dlIU CUIIVITCTTU UL

h

4 L ul 1o 1o i) 1 ] = : 1 L .
CLIT o Al LT 1LUITY ClIIdarLygc< UL ClidlyTo UadotTUu UpuUll ada UlLosllirtoodl UL ClIT




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(d) Type of Relief Granted and the Claimant’s Burden to Prove

Damages —-- If the court finds that the claimant is entitled to a

Judgment, the court shall award damages in a sum of money as the

court determines will fairly and reasonably compensate the claimant

based upon the sufficiency of the claimant’s proof at trial.

Whether the damages fairly and reasonably compensate the claimant

will depend upon the unique facts and circumstances of each claim.

The claimant shall bear the ultimate burden of proving all damages

associated with the claimant’s claim.

§14-2-16. Regular procedure.

The regular procedure for the consideration of claims shall be
substantially as follows:

++ (1) The claimant shall give notice to the clerk that he or
she desires to maintain a claim. Notice shall be in writing and
shall be 1in sufficient detail to identify the claimant, the
circumstances giving rise to the claim, and the state agency
concerned, if any. The claimant shall not otherwise be held to any
formal requirement of notice.

2= (2) The clerk shall transmit a copy of the notice to the
state agency concerned. The state agency may deny the claim, or may
request a postponement of proceedings to permit negotiations with
the claimant. If the court finds that a claim is prima facie within
its jurisdiction, it shall order the claim to be placed upon its

regular docket for hearing.

10
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3= (3) During the period of negotiations and pending hearing,
the state agency, represented by the Attorney General, shall, if
possible, reach an agreement with the claimant regarding the facts
upon which the claim is based so as to avoid the necessity for the
introduction of evidence at the hearing. If the parties are unable
to agree upon the facts an attempt shall be made to stipulate the
questions of fact in issue.

4= (4) The court shall so conduct the hearing as to disclose
all material facts and issues of liability and may examine or
cross—examine witnesses. The court may call witnesses or require

evidence not produced by the parties; the court may call expert

witnesses and compensate those experts for their services in an

amount not to exceed $3,500 per expert; the court may stipulate the

questions to be argued by the parties; and the court may continue
the hearing until some subsequent time to permit a more complete
presentation of the claim.

5= (5) After the close of the hearing the court shall consider
the claim and shall conclude its determination, if possible, within
thirty sixty days.
§14-2-25. Reports of the court.

The clerk shall be the official reporter of the court. He or
she shall collect and edit the approved claims, awards and
statements, shall prepare them for submission to the Legislature in

the form of an annual report and shall prepare them for

11
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publication.

Claims and awards shall be separately classified as follows:

I= (1) Approved claims and awards not satisfied but referred to
the Legislature for final consideration and appropriation.

2= (2) Approved claims and awards satisfied by payments out of
regular appropriations.

3= (3) Approved claims and awards satisfied by payment out of
a special appropriation made by the Legislature to pay claims
arising during the fiscal year.

4—(4) Claims rejected by the court with the reasons therefor.

The court may include any other information or recommendations

pertaining to the performance of its duties.

The court shall transmit its annual report to the presiding
officer of each house of the Legislature, and a copy shall be made
available to any member of the Legislature upon request therefor.
The reports of the court shall be published biennially by the clerk
as a public document. The biennial report shall be filed with the
clerk of each house of the Legislature, the Governor and the
Attorney General.

§14-2-28. Award as condition precedent to appropriation.
(a) It 1is the policy of the Legislature to make no

appropriation to pay any claims against the state, cognizable by

12



the court, unless the claim has first been passed upon by the
court.

(b) Because a decision of the court is a recommendation to the

Legislature based upon a finding of moral obligation, and the

enactment process of passage of legislation authorizing payments of

claims recommended by the court is at legislative discretion, no

right of appeal exists to findings and award recommendations of the

court of claims in any other court of this state.
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